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Gl e GEdT  (File No.) : V2(52)25,45 & 68 /North/Appeals/ 2017-18
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Passed by Shri Uma Shanker , Commissioner (Appeals)
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: Arising out of Order-In-Original No 643-679/Reb/IV/17-18 _Dated: 28/06/2017 , 110-

178/Reb/I1/17-18 _Dated: 07/09/2017 & 450-475/Reb/I1/17-18 _Dated: 08/11/2017
issued by: Assistant Commissioner Central Excise (Div-III), Ahmedabad North

q Jfiererat/uTaael & e Tad uel (Name & Address of the Appellant/Respondent)

M/s Kikani Exports Pvt. Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue,’ 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, undér Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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in case of any loss of goods where the loss occur in transit from a factory to a warehouse or {0

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of good ; exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

" is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- -
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the speCIaI bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1'in all matters relating to classmca’uon valuation and.
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To the west regional bench of C_ustoms, Excise & Service Tax Appellate Tribunal

- (CESTAT) at 0-20, New-Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
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016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be frled in quadrupllcate in form EA—3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. :
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one appllcatron to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excnsrng Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. ae the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Exmse Act; 1944 Sectlon 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and: Servrce Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D; -
(i) amount of erroneous Cenvat Credit taken;
(ill) amount payable under Rule 6 of the Cenvat Credrt Rules
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ORDER-IN-APPEAL
Three appeals filed by M/s Kikani Exports Pvt. Ltd., Survey No. 774/P, 773,

Simej, Dholka, District: Ahmedabad (hereinafter referred to as ‘the appellant’) are taken
up together in the instant order. In the matter of all the three appeals, the Rebate claims
filed by the appellant were rejected by the Assistant Commissioner, Central Excise,
Division-lll, Ahmedabad-Il (hereinafter ‘the adjudicating authority’), on the grdundggﬁfhat
the appellant had availed drawback at higher rate i.e. for Customs, Central Excise }‘énd
Service Tax:portions. The details of the Orders-in-original against, which trle appellant

has preferred that instant appeals (the impugned O.1.0s.) are as follows:

1)

3.

SI.No. 0.1.0. No. and Date
1. 0 .1.0.No.643-679/Reb/IV/17-18 dated 28/06/2017
2. 0.1.0.No.110-178/Reb/ll/17-18 dated 27/09/2017
3. 0.1.0.N0.110-178/Reb/1I/17-18 dated 24/08/2017

The principal grounds of appeal failed by the appellant are as follows:

The adjudicating authority had rejected the rebate claims only on the ground that it is
held in Ragahv Industries Ltd. vs U.O.l. — 2016 (334) ELT 584 (Mad.) that availing
drawback as well as rebate benefits would result in double benefit to the exporter without
appreciating that the said case law involves the period of F.Y. 2011-12 during which the
exports were made and all indusiry rates of drawback were determined by the Central
Government during that period vide Notification No. 68/2011-Cus.(NT) dated 22/9/2011.
In this judgment of the Hon'ble High Court of Madras, the appellant-had availed
CENVAT facility on inputs and input services. The appellant in the present case had not
availed CENVAT facility of any input or input service used in the manufacture ‘of the
export product and thus the appellant in the present case had not claimed drawback for
the Central Excise and Service Tax portions. Accordingly, the case of the present
appellant falls under Note No. (13) of the current Notification No. 110/2011-Cus(NT),
which is corresponding to Note No.(15) of Notification No. 68/2011-Cus.(NT) that was
involved in case of Raghav Industries Ltd. a perusal of the judgment also shows that
Note No.(15) of the Notification determining the all industry rates of drawback has not
been considered by the Hon'ble High Court. The appellant’s case falls under Note
No.(15) of:the Notification and accordingly it stood established that the appellant had not
availed CENVAT facility. The adjudicating authority had no jurisdiction to deny the
appellant’s rebate claims on the ground that granting such rebate would result in double
benefit because the appellant had claimed drawback at high rate. Neither Rule 18 of the
Central Excise Rules, 2002 (CER, 2002) nor Notification No.21/2004-CE (NT) lays down
that rebate shall not be admissible if drawback was availed by the manufacturer-
exporter, especially when there is no dispute that all the conditions under the said Rule
and the Notification were fulfilled. The 1% proviso to Rule 3 of Drawback Rules was
applicable only when a brand rate of drawback was fixed under Rule 6 or 7 of the
Drawback Rules, but not when drawback at all industry rate determined under a
Notification issued by the Central Government was claimed by the exporter. The rebate
claims have been lodged by the appellant during October-2016 to March-2017 and the
Revenue is under obligation to pay interest for the delay in paying the rebate as held by
the Hon'ble Supreme Court in the case of Ranbaxy Laboratories Ltd. — 2011 (273) ELT.3

(SC) and other judgments / decisions.

Personal hearing in the appeal was held on 12/02/2018, which was attended on

behalf of the appellant by Smt. Shilpa P. Dave, Advocate. The leamed Advocate
submitted that against the order of M/s Raghav Industries they have ~fiovgdh Hon'ble
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4, | have carefully gone thréugh the contents of the impugned order as well as the
grounds of appeal filed by the appellant. On considering the request of the learned
Advocate for keeping the matter pending in view of the Advocate having Approached
Hon’ble High Court in a sjj’milar matter in the case of M/s Raghav Industries, the same is
not feasible as it does not fall under the categories specified for transfer to call-book in
the C.B.E.C. Circular No. 162/73/95-CX dated 14/12/1995, as modified. The appellant
has not relied upon any case law to enforce its argument that rebate claims were
admissible even when drawback had been availed. On the other hand the adjudicating
authority has relied on the judgment of Hon'ble High Court of Madras in the matter of
Raghav Industries Ltd. vs Union of India — 2016 (334) ELT 584 (Mad.) where it has
been held that there is no entitlement for an exporter to claim both drawback as well as
rebate. The reliance placed by the appellant on the said judgment is valid for correctly
rejecting the impugned rebate claims as | find that Hon’ble Madras High Court has
upheld this ratio in another similar issue in the case of Kadri Mills (CBE) Lid. vs U.O.l. -

- 2016 (334) ELT 642 (Mad.), as follows:

7. As stated by the learned Standing Counsel appearing for the respondents, the issue
involved in the present Writ Petition is covered by the decision made in W.P. No. 1226 of
2016 [2016 (334) EL.T. 584 (Mad.)]. When the petitioner had availed the duty
drawbacks on Customs, Central Excise and Service Tax on the exported goods, they are
not entitled for rebate under the Central Excise rules by way of cash payment as it would
result in double benefit.

Following the ratio of the judgments cited supra, | reject the appeals filed by appellant.
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All the three appeals stand disposed of in the above terms. y‘\\a —
(3HT AHT)
3T (3rdiew-)
Date: 22/ ©3 /2018
Atte :
(K. P. )

Superintendent (Appeals-1)
Central Excise, Ahmedabad.

By R.P.AD. -

To

M/s Kikani Exports Pvt. Ltd.,

Survey No. 774/P, 773,

Simej, Dholka, District: Ahmedabad — 382 210.

Copy to:

The Chief Commissioner of C.G.S.T., Ahmedabad.

The Commissioner of C.G.S.T., Ahmedabad-Il.

The Additional Commissioner, C.G.S.T. (System), Ahmedabad-il.
The Deputy Commissioner, C.G.S.T., Division: V, Ahmedabad.

Guard File.
P.A.
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