
-·

0

awl5
cri" ~~ (File No.): V2(52)25_,45 & 68 /North/Appeals/ 2017-18
-m- 3r4tr 3er ziz (Order-In-Appeal No.): AHM-EXCUS-002-APP- 382 to 384-17-18

~(Date): 22-Mar-2018 -artT ~ ~~(Dateofissue):~

sf 3mr gin, 3rgG (3r4tr-II) mu lTIT«f
Passed by Shri Uma Shanker, Commissioner (Appeals)

"Jf 3gm, #stzr 5eula err, (rise-II), 31ara1 3, 3-ll.!J,ihlc>tlf mu ·-artT
a 3?er ifriesh sf5a

Arising out of Order-In-Original No 643-679/Reb/IV/17-18 Dated: 28/06/2017 , 110-
178/Reb/11/17-18 Dated: 07/09/2017 & 450-475/Reb/11/17-18 Dated: 08/11/2017

issued by: Assistant Commissioner Central Excise (Div-III), Ahmedabad North

"El" 3-l4"Ic>lcfk11i1wfc-lc11a) cri"T ~ lJcfJf 'Cfctf (Name & Address of the Appellant/Respondent)

M/s Kikani Exports Pvt. Ltd

ah& zarf z 3rd 3mer ? arias 3rzwrr mar k a a z 3er hu zrnfrfaa
aau ag raa 3f@)art at 3rd zn tau 3rad II h aar & I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

gr war nr gErtegror 3ml :
Revision application to Government of India:

(1) (en) (@ a4tr 3eulz gr+ea 3rf@1fern 1994 Rt rt 3raa #ta qa amaci h aR wnw 'UR"f
qi)- 5u-&r h 72rar urn h 3iaiiruarur 3rrl 3fl fra, aa var, fa #in1, TUT
frama,aft #ifs, tacu araa,i mi,a f2cat-110001 qi)- m'r aTc11 ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue,· 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(G) zufe a RR tf h ma a rs zre an ft ieran zn 3er arqa ii zrr fhn#
siearas isun al m sra z mi ii,n fa4t aizrun nr aisr ii a& a fns@ nan1}

it zn fan@ isrwrr # gta #r 1far h atra { l .

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment o1
duty.

~ '3~1G.'1 ct't" \?~~ *~ * m "GTI' ~~ 1lRr ct't" ~ t 3fix ~ 3WT "GTI' ~
tfRT ~ frm.:r * gaff@a 3nga, srfta * ID'<T "Cfffu=r err.~- "CR m ~ -if fa anf@e1fr (i.2) 1998
tfRT 109 ID'<T~- ~ ~ "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

' is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~ lj~Jca~ (3llfrc;r) Plllflltjcr1l, 2001 cB' frm.:r 9 a aiafa fqffe qua in zg-8 -if en >ITTl"m
-if, wta 3WT # u smrkr hf ff cfR +Im * '4'lm ~-arol ~ ~ 3WT ct't" err-en
,Raif re fr 3mar fanur afey Ur# arr lar z. pl ggff # siafa ear 35-z
ReiffRa #t #gar 'fl¥ cB' W~ i'r311"'<-6 ~ - 6t 4f #ft a)ft a1Reg1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by Q
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfcl\JF1 ~- # vr sf via+a v crq qt u Ura a "ITT err ffl 200/- ffi ~
cB1 mnlg 3#hi surf ica ya arr snar st err 1000/- cB1 ffi~ cB1 \JJW I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ft zgca, ska sat zyc vi ara 34tr nznf@rau# ufr s4lea.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) ta sna ggca 3rf@Ir, 1944 c#I" tfRT 35-~/35-~ cB' 31c'J"T@ :

Under Sectio;n 358/ 35E of CEA, 1944 an appeal lies to :-
affaar qcaria a if@er ft mm fl zyc, #tu 3qryea vi taro 3r4)#la urn,f@rau
at fa?ls 4hf8are aita i. 3. 311"'< . • g, +{ Rec# at vi

0

(a)

(b)

(2)

the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

13cftl~Rsla qRmc;: 2 (1) cp -if ~~ cB" m at ar@la, r4lat a m # v#tr zgc, #ta
3Ira yca yi vara r4lat.mrarwr (fez) at uf2a 2fta 9fear, Gren&rar sit-20, q
3)ea zfqa purrs, itavf TT, 313ala4la--380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.

a4ht Gala ye (r@la) Para8, 2oo1 al arr o # sirifa qua z-3 feifRa fag 31gr
3r9)#tr =znrznf@raoi. alt nu{ sr9a * ~-~~ ~ 3WT ct)-. 'qr{ 4Reali fa uni snr zget
cB1 <WT, ~ ct)- .:rf1r 3fix~ l"fllJ~wrq 5 cTJruf <TT~ cI51=r t cfITT wrq 1000 /- ffi ~
lWTf I ursiar zyca t ir, nlu #6t ,wr:· 3flx ~ ~~ -~ 5 cmsi: <TT 5~~.,,.~"ITT err
5I8 5ooo/- #hr 3aft fh1,asi snr zgca # mir, anus #\ ir sit+n 3J91,wj#firg 5o
yra ar sh Gnat 3 as +nu 1oooo/- #) 3s sift1 # #tr asra «fhg? }#nit@.k'

• , l 'Fl.·' . ··,._,, "'1c ~~
( ,• " . '.ii" '!' ·;(!y' o ..8 an; ... ,a
f ' (,I -• •••~ ;i,. .I ,1 \~ .., C;...;) ;; _.,e
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aifhia a tr # q i iier at srhl zul sen fh4l if 1au~a ha #a at
mm "c/5T "ITT "vJ6T U mrzn@raur alt fl fr ?t '

(

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

In case of the order covers a number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

0
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) <a cit if@ mcii at Riair av ar mlTT cB1" 3m ~.~ 3TTc/5"fifu fclRrr uTar & it v#hr gen,
a41 qr« gc vi hara 3r4ltd nrzuf@rawr (raff@fe)) f1, 1982 "lf~·%I - ·

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) v#tr zyean, tu sqr«a yeni hara or4#l mrnf@raw (RRrbc), # fild" 3ftTIC1T cfi 1=f]l=@ "lf
aaczr#iar.(Demand)y isPenalty) qT 10% qa arm #r 3rfaj& t zr6if, 3ff@raaraGr 1o mils
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

( a4hr 3en era3il taraa3iauia, nf@r&tar "a4car#rair"Duty Demanded) ~ .

(i) (Section) -ms 11D <t~fulmftctuffi;
(ii) fc:rm ;rrc;rc=r~~~uffi;
(iii) hr#3fezfail#fr 6haser far.

> zrzrasm'if 3rfl'uzuaso #stam ii, 3r@hr' arRras#fza sraas fez zrzr.
6. 3

For an appeal to be filed l:>efore the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) ..

Under Central Excise and !Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; ·
(ii) amount of erroneous Cenvat Credit taken; _
(iii) amount payable under Rule 6 of the CenvatCredit Rules .
,r

arr aaaf age an2r a ufr 3r4la 7frawr ah mar.si rca 3rzrar rca zr vs faalfa ta-nifz2 7. . 3 o e o Zr- A
/ ', krrrr ,'. '- ·,

·'JJ"lr ~~ ~; 10%~ tR' .3rR: ~ ~ q0s Rlc11Ra ~ OGI" q0s ~ 10%~ tR' <fi'r -f~~;. · esi;-~t~~

» es or above.an erei ace»st ts order sna e »ore the moona o$a@j?
of the duty demanded \iy.here duty or duty and penalty are m dispute, or penalty, 'here.pen lyy
alone is in dispute." ;s ..set·• '-~- •ao ,.,. '____ .. '"' *
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F.No.V2(52)25/North/Appeals/17-18
F.No.V2(52)45/North/Appeals/17-18
F.No.V2(52}68/North/Appeals/17-18

ORDER-IN-APPEAL

Three appeals filed by Mis Kikani Exports Pvt. Ltd., Survey No. 7741P, 773,

Simej, Dholka, District: Ahmedabad (hereinafter referred to as 'the appellant') are taken

up together in the instant order. In the matter of all the three appeals, the Rebate claims

filed by the appellant were rejected by the Assistant Commissioner, Central Excise,

Division-Ill, Ahmedabad-11 (hereinafter 'the adjudicating authority'), on the ground1~thatffl'.,.

the appellant had availed drawback at higher rate i.e. for Customs, Central Excise and

Service Taxi portions. The details of the Orders-in-original against, which the appellant

has preferred that instant appeals (the impugned O.1.Os.) are as follows:

SI.No. 0.1.0. No. and Date
1. O.I.O.No.643-6791Reb/lVl17-18 dated 2810612017
2. O.I.O.No.110-178/Reb/11/17-18 dated 27/09/2017
3. O.I.O.No.110-178/Reb/II/17-18 dated 24/08/2017

•

2. The principal grounds of appeal failed by the appellant are as follows: 0
1) The adjudicating authority had rejected the rebate claims only on the ground that it is

held in Ragahv Industries Ltd. vs U.O.1. - 2016 (334) ELT 584 (Mad.) that availing
drawback as well as rebate benefits would result in double benefit to the exporter without
appreciating that the said case law involves the period of F.Y. 2011-12 during which the
exports were made and all industry rates of drawback were determined by the Central
Government during that period vide Notification No. 68/2011-Cus.(NT) dated 22/9/2011.
In this judgment of the Hon'ble High Court of Madras, the appellant-had availed
CENVAT facility on inputs and input services. The appellant in the present case had not
availed CENVAT facility of any input or input service used in the manufacture of the
export product and thus the appellant in the present case had not claimed drawback for
the Central Excise and Service Tax portions. Accordingly, the case of the present
appellant falls under Note No. (13) of the current Notification No. 110/2011-Cus(NT),
which is corresponding to Note No.(15) of Notification No. 68/2011-Cus.(NT) that was
involved in case of Raghav Industries Ltd. a perusal of the judgment also shows that
Note No.(15) of the Notification determining the all industry rates of drawback has not
been considered by the Hon'ble High Court. The appellant's case falls under Note
No.(15) offhe Notification and accordingly it stood established that the appellant had ot O
availed c·ENVAT facility. The adjudicating authority had no jurisdiction to deny the
appellant's rebate claims on the ground that granting such rebate would result in double
benefit because the appellant had claimed drawback at high rate. Neither Rule 18 of the
Central Excise Rules, 2002 (CER, 2002) nor Notification No.21/2004-CE (NT) lays down
that rebate shall not be admissible if drawback was availed by the manufacturer-
exporter, especially when there is no dispute that all the conditions under the said Rule
and the Notification were fulfilled. The 1st proviso to Rule 3 of Drawback Rules was
applicable only when a brand. rate of drawback was fixed under Rule 6 or 7 of the
Drawback Rules, but not when drawback at all industry rate determined under a
Notification issued by the Central Government was claimed by the exporter. The rebate
claims have been lodged by the appellant during October-2016 to March-2017 and the
Revenue is under obligation to pay interest for the delay in paying the rebate as held by
the Hon'ble Supreme Court in the case of Ranbaxy Laboratories Ltd. - 2011 (273) ELT.3
(SC) and other judgments / decisions.

3. Personal hearing in the appeal was held on 12/02/2018, which was attended on

behalf of the appellant by Smt. Shilpa P. Dave, Advocate. The learned Advocate

submitted that against the order of MIs Raghav Industries they have;ma@vgd.Hon'ble

(
1High Court and requested to keep the matter in call book. ,:;,;~) · ·.~_,_-G_s~~~!-~.,• ' / 11= ·.• ,-1-. )-;. ';ii,l. · ¢ 0 ·a
. • 1· •'-' ; . .,; ;. -~.+ 3
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4. I have carefully gone through the contents of the impugned order as well as the

grounds of appeal filed by the appellant. On considering the request of the learned

Advocate for keeping the matter pending in view of the Advocate having Approached

Hon'ble High Court in a similar matter in the case of Mis Raghav Industries, the same is

not feasible as it does not fall under the categories specified for transfer to call-book in

the C.B.E.C. Circular No. 162/73/95-CX dated 14/12/1995, as modified. The appellant

has not relied upon any case law· to enforce its argument that rebate claims were

admissible even when drawback had been availed. On the other hand the adjudicating

authority has relied on the judgment of Hon'ble High Court of Madras in the matter of

Raghav Industries Ltd. vs Union of India - 2016 (334) ELT 584 (Mad.) where it has

been held that there is no entitlement for an exporter to claim both drawback as well as

rebate. The reliance placed by the appellant on the said judgment is valid for correctly

rejecting the impugned rebate claims as I find that Hon'ble Madras High Court has

upheld this ratio in another similar issue in the case of Kadri Mills (CBE) Ltd. vs U.O.I. 
2016 (334) ELT 642 (Mad.), as follows:

7. As stated by the learned Standing Counsel appearing for the respondents, the issue
involved in the present Writ Petition is covered by the decision made in W.P. No. 1226 of
2016 [2016 (334) E.L.T. 584 (Mad.)]. When the petitioner had availed the duty
drawbacks on Customs, Central Excise and Service Tax on the exported goods, they are
not entitled for rebate under the Central Excise rules by way of cash payment as it would
result in double benefit.

Following the ratio of the judgments cited supra, I reject the appeals filed by appellant.

Q

5. ft 3r4liar feqzrr 3qt#aaha fan srar et
All the three appeals stand disposed of' in the above terms. aC.

(3mr gia)

3rrzrrr (3r4lea-£).:,

Date: 221 03 /2018

Rt
!'Md:r
Superintendent (Appeals-I)
Central Excise, Ahmedabad.

ByR.P.A.D.

To
M/s Kikani Exports Pvt. Ltd.,
Survey No. 774/P, 773,
Simej, Dholka, District: Ahmedabad - 382 210.

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad-11.
3. The Additional Commissioner, C.G.S.T. (System), Ahmedabad-11.
4. The Deputy Commissioner, C.G.S.T., Division: V, Ahmedabad.
5. Guard File.
6. P.A.
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